One of the challenges in understanding and working with the FCRA are the various legal definitions.  Here is a summary of the most important definitions: 

Definitions:

The Fair Credit Reporting Act (FCRA) is NOT restricted to just traditional credit reports.  As of September 30, 1997, it was expanded to significantly increase the obligations of employers who use any "consumer report" provided by a "consumer reporting agency."  

Any report prepared by a consumer reporting agency containing criminal, educational, employment history and other types of common reports are covered by the FCRA.

What is a Consumer Report?

A consumer report is a report prepared by a consumer reporting agency that consists of any written or oral or other communication of any information by a consumer reporting agency bearing on the applicant's or employee's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, or mode of living which is used or expected to be used or collected for employment purposes.

What is an Investigative Consumer report?

An Investigate Consumer Report is a special type of consumer report for which the information was gathered through personal interviews (by phone calls or in person) of neighbors, friends, or associates of the employee or applicant reported on, or from other personal acquaintances or persons who may have knowledge about information bearing on the applicant's or employee's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, or mode of living which is used or expected to be used or collected for employment purposes.  It includes reference checks with former employers about job performance.  However, it would NOT include a verification of former employment limited to factual matters only, such as the date started, date ended, and salary or job title.  But if asked about eligibility for rehire, then it becomes an investigative consumer report.

What is a Consumer Reporting Agency (CRA)?

A Consumer Reporting Agency, or CRA, is any person or entity which for monetary fees, dues or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling or evaluating consumer credit information or other information on consumers for the purposes of furnishing reports to third parties.  It includes Private Investigators that "regularly" engage in pre-employment inquires.

What is meant by Employment Purposes?

A report is prepared for employment purposes when it is to be used for the purpose of evaluating an applicant or employee for employment, reassignment or retention as an employee.

What is meant by Adverse Action?

Adverse action in relationship to employment means a denial of employment or any other decision for employment purposes that adversely affects any current or prospective employee.
B.  The FCRA in Four Easy Steps for employers

To utilize the services of a Consumer Reporting Agency, an employer, human resources or security professional does not need to know all of the ins and outs of the FCRA.  .  What is necessary is to understand the basic requirements of the FCRA in order to make sure that any supplier of the service is in compliance.  Here are the four primary steps an employer needs to understand in order to make sure their program is in compliance.  

STEP ONE—Employer Certification (FCRA Section 604)

Prior to supplying a Consumer Report (remember that is shorthand for a background report), an employer must first certify to the Consumer Reporting Agency (CRA) in writing, that the employer will follow all the steps set forth in the FCRA. The federal law created a unique self-policing system by requiring that an employer sign an actual piece of paper that is given to the CRA where the employer certifies it will do the following:

· That the employer will use the information for employment purposes only. 

· That the employer will not use the information in violation of any federal or state equal opportunity law. 

· That the employer will obtain all the necessary disclosures and consents as required by the FCRA (steps two and three below). 

· That the employer will give the appropriate notices in the event that an adverse action is taken against an applicant based in whole or in part on the contents of the Consumer Report (see step three below)

· That if a special type of consumer report is requested, called an Investigative Consumer Report, that the employer will give the additional information required by law. 

These requirements are explained further in a document prepared by the Federal Trade commission entitled, "Notice to Users of Consumer Report." The FCRA requires a Consumer Reporting Agency to provide a copy of that document to every employer who requests a report. A copy is reprinted in the appendix.

STEP TWO—Written Release and Disclosure (FCRA Sections 604 and 606))

Before obtaining a consumer report from a Consumer Reporting Agency, the employer must obtain written consent from the applicant and provide the applicant with a clear and conspicuous written disclosure that a background report may be requested. The disclosure must be provided in a standalone document to prevent it from being buried in an employment application. A 1998 amendment to the FCRA clarified that the disclosure and consent may be in the same document. However, the Federal Trade Commission (FTC), which enforces the FCRA, cautions that the form should not contain excessive information that may distract a consumer. 

The Consumer Reporting Agency will normally provide employers with the forms needed for the Disclosure and Release.  A special procedure is necessary where the employer requests a Consumer Reporting Agency to obtain employment references. Where the Consumer Reporting Agency is merely verifying factual matters, such as the dates of employment or salary, no special procedure is necessary. However, where the Consumer Reporting Agency is asking for information such as job performance, then that falls into a special category of consumer report called an, “Investigative Consumer Report. 

When an Investigative Consumer Report is requested, there are some special procedures to follow: 

1.  There must be a disclosure to the applicant that an investigative consumer report is being requested, along with a certain specified language. Unless it is contained in the initial Disclosure, the consumer must receive this additional disclosure within three days after the request is made. 

2.  The Disclosure must tell the applicant that they have a right to request additional information about the nature of the investigation. 

3.  If the applicant makes a written request, then the employer has five days to respond with additional information and must provide a copy of a document prepared by the Federal Trade commission called, "A Summary of Your Rights under the Fair Credit Reporting Act (which your background agency should provide). 


As a practical matter, a Consumer Reporting Agency should handle all of these requirements for an employer as part of their services.
 

STEP THREE—Pre-Adverse Notice

If adverse action is intended as a result of a Consumer Report, then the applicant is entitled to certain documents (FCRA Section 604)

Where an employer receives a Consumer Report, and intends not to hire the applicant based upon the report in any way, then the applicant has certain rights. Before taking the adverse action, the employer must provide the following information to the applicant:


 A copy of the consumer report 

 The FTC document "A Summary of Your Rights under the Fair Credit Reporting Act."
· The Pre-Adverse Action Notice


The purpose is to give an applicant the opportunity to see the report that contains the information that is being used against them. If the report is inaccurate or incomplete, the applicant then has the opportunity to contact the Consumer Reporting Agency to dispute or explain what is in the report. Otherwise, applicants may be denied employment without ever knowing they were the victims of inaccurate or incomplete data. 


As a practical matter, by the time an applicant is the subject of a Consumer Report, an employer has spent time, money and effort in recruiting, and hiring. Therefore, it is in the employer's best interest to give an applicant an opportunity to explain any adverse information before denying a job offer. If there was an error in the public records, giving the applicant the opportunity to explain or correct it could be to the employer's advantage. 

Even if there are other reasons for not hiring an applicant in addition to matters contained in a consumer report, the adverse action notification procedures still apply. If the intended decision was based in whole or part on the Consumer Report, the applicant has a right to receive the report. In fact, these rights apply even if the information in the consumer report used against an applicant is not even negative on its face.  For example, an applicant may have a perfect payment record on his or her credit report, but an employer may be concerned that the debt level is to high compared to the salary.  The applicant still is entitled to a notice of pre-adverse action, because it is possible that the credit report is wrong about the applicant’s outstanding debts.  In a situation where the employer would have made an adverse decision anyway, regardless of the background report, following the adverse action procedures is still the best practice for legal protection.


The question that arises is how long an employer must wait before denying employment based upon information contained in a Consumer Report. The Fair Credit Reporting Act is silent on this point. However, many legal authorities advise that an employer should wait a reasonable period of time before making the final decision. This period should be the time that would be needed for an applicant to meaningfully review the report and make known to the employer or the Consumer Reporting Agency any inaccurate or incomplete information in the Consumer Report. A Consumer Reporting Agency should be able to assist employers in complying with these requirements. This does not mean that an employer is required to hold the job open for a long period of time. After the first notice is given, and the applicant has had an appropriate opportunity to respond, an employer may either wait until there has been a re-investigation, or fill the position with another applicant. Most employers find as a practical matter that this provision of law does NOT impose any hardship or burden upon an employer. Even though in rare situations an employer may have questions on how to proceed, the clear advantages of a pre-employment screening program far outweigh any complications that can theoretically arise from compliance.


STEP FOUR Notice must be give to an applicant after an adverse action (FCRA sec. 615) Adverse Action Notice

If after sending out the documents required in Step 3, the employer intends to make the decision final, the employer must take one more step. The employer must send the applicant a Notice of Adverse Action informing the job applicant that the employer has made a final decision, along with another copy of the FTC form "Summary of Your Rights under the Fair Credit Reporting Act.

Many employers find it difficult to believe that Congress intended that an applicant be notified twice, both before an adverse action and after. However, the law clearly requires two notices. This is also the interpretation of the Federal Trade Commission Staff. The purpose is to give job applicants the maximum opportunity to correct any incomplete or inaccurate reports that could affect their chances of employment. 


Attached in the Appendix is a copy of the summary of rights that should be given to a job applicant any time an employer sends one of the two letters in this report. This can be copied directly from this site, or by going to, "A Summary of Your Rights under the Fair Credit Reporting Act." 

